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Executive Summary 

R&D tax incentives are recognised and used globally as a key 
mechanism to drive economic growth through innovation.1 

The R&D Tax Incentive (the Incentive) is Australia’s primary program to incentivise business 
innovation and R&D. The R&D tax incentive Review has been tasked with ensuring that the 
program is utilising Government monies and has initiated debate on the program’s integrity, 
efficacy and additionality.  

Industry is concerned that the current review has set an unrealistic time frame in which to 
appropriately address a very significant issue impacting Australia’s long term economic 
growth. In particular, we are concerned that the focus of the Issues Paper is on compliance 
costs rather than comprehensively assessing the Incentive and providing stakeholders with 
information from which to have an informed discussion on potential improvements.  

Numerous reviews, especially those that focus on 
reducing costs, dilute confidence in the R&D ecosystem, 
given that business requires stability to invest. This could 
have a wider detrimental impact on the level of Australia’s 
R&D activity.  

It is pertinent to note that all Government grant programs 
(particularly NHMRC and ARC Grants) involve significant 
compliance costs. If the application costs incurred by 
unsuccessful applicants are included, grants offer a far 
poorer return on investment than the R&D Tax Incentive. 

There will always be a 
trade-off between the 
targeting of a benefit 
and the complexity of 
its related 
administration. 

Achieving an optimal balance between the scope of a targeted benefit, and the complexity of 
its administration is extremely difficult. However, there are significant potential benefits if the 
right balance can be struck. KPMG will continue to work with Government to ensure the 
prosperity of Australia’s innovation landscape into the future.  

Review Recommendations 

• The Government engage in an extensive review of the Incentive, which benchmarks 
the current Incentive (including aggregate R&D claim data and analysis). We believe that 
data on the number, industry and size of claimants, as well as a breakdown of R&D claim 
expenditure (e.g. labour, depreciation, contractors, feedstock, associates, etc.) could be 
released in aggregate form. This would provide an appropriate benchmark for stakeholder 
discussion, upon which to measure the effectiveness of any changes.  

• The Government engage in a comprehensive consultation process, including identifying 
its strategic targets for R&D spend and cost to Government.  For example, government 
should identify its target for business expenditure on R&D (BERD) and any targeted 
industries or sectors that might provide a greater return than others. The consultation 
process would also identify appropriate timeframes for stakeholder engagement to 
develop, model and assess proposed changes. This would result in better outcomes and 
industry confidence in the process. 

                                                            
1  OECD, 2015 OECD Science, Technology and Industry Scoreboard, available at http://www.oecd.org/sti/rd-tax-
stats.htm (2015 OECD Scoreboard). 
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Integrity Recommendations 

• The Government release data quantifying known or estimated over-payments or abuse of 
the program. 

• All new claimants be prioritised for review, especially where accessing significant cash 
refunds and where prepared by a company or an advisor with less than 5 years of history.   

• The use of unaccredited advisors and technology platforms be reviewed. 

Efficiency Recommendations 

• The Government release data on the current efficiency landscape and devise a plan with 
industry to improve it appropriately. 

Additionality Recommendations 

• The Government release data on all relevant measures, including additionality, its targets 
for each and how the Incentive might be changed to achieve those targets, for example, 
the Government might consider as reduction in the 45% refundable rate to 40% and 
introduce a mechanism to provide the additional 5% to clearly ‘additional R&D’ or 
collaborative R&D with Australian research institutions. 

In our view, the Incentive can be amended to 
reduce costs and promote better collaboration 
between the private and public sectors, particularly 
research institutions – helping put Australia at the 
forefront of innovation globally. However, 
amendments should not be made lightly as there is 
a high risk of adverse impacts on Australia’s 
Innovation ecosystem.  

KPMG is committed to engage with Government and Innovation and Science Australia to 
discuss how any proposed changes will impact Australia’s Innovation system, including those 
accessing the Incentive. 

Amendments should not be 
made lightly as there is a 
high risk of adverse impacts 
on Australia’s Innovation 
ecosystem. 
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Introduction 

In December 2015, the Government announced the NISA, cognisant of the importance that 
innovation and science plays in Australia’s future economy. The NISA includes review of the 
Incentive by the Review Panel. There has been a major review every 5-6 years. In KPMG’s 
experience, these reviews often have an undertone of cost reduction. This is unfortunate 
given Australia’s already low rankings in support for business R&D by OECD standards.  While 
the overall longevity of the program provides some level of confidence to the private sector, 
the constant spectre of reviews and reductions has given it a damaging air of instability. 

The Issues Paper released on 10 February 2016 appears to lack supporting data from which 
many of its contentions are drawn. Moreover, we believe that factual clarification is warranted 
on the assertions concerning other Tax Incentive programs.2 Nonetheless, it provides a 
starting point for what we hope will be a more considered and comprehensive review of 
Australia’s primary program to encourage greater business innovation.  

Integrity 

The integrity of the Incentive is fundamental to its long 
term success. Improper and/or inflated claims not only 
artificially inflate the cost of the program, but erode 
public confidence in its efficacy. The Review Issues 
paper and both the ATO and AusIndustry indicate that 
the level of compliance with both the legislation and the 
policy intent of the program is high.  In fact the latest 
figures for the 2016 income year show only 34 of over 
1,000 risk reviewed claims have been rated as high 
risk3.  

These statistics show that there is not an endemic 
problem with program compliance. However, even a 
potential non-compliance rate of 3.4% is unacceptable in the context of public spending. We 
believe that the cause of this problem is largely the proliferation of unqualified and unregulated 
boutique advisors. 

One potential integrity measure could be more targeted compliance measures. For example, 
given the high cash refund on offer, it is possible that smaller claimants may seek to 
manipulate the program, but without access to data, it is difficult to say. Without Government 
releasing such data, it is difficult to propose integrity measures that target one size or industry 
over another.  

However, the following potential changes may assist with improving the integrity of the 
program and should be given further consideration during the review: 

• The Government release data quantifying known or estimated over-payments or abuse of 
the program. 

• All new claimants be prioritised for review, especially where accessing significant cash 
refunds and where prepared by a company or an advisor with less than 5 years of history. 

• The use of unaccredited advisors and technology platforms be reviewed. 

                                                            
2 See Appendix B for inaccuracies and Appendix C for issues not covered. 
3 Figures provided by AusIndustry at the National Reference Group on 23 February 2016. 

The Review Issues 
paper and both the ATO 
and AusIndustry 
indicate that the level of 
compliance with both 
the legislation and the 
policy intent of the 
program is high. 
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Efficiency 

Efficiency can be measured both in terms of the cost of governance and the cost of 
compliance.  

The program is administered by both Innovation Australia (through AusIndustry) and the ATO. 
This has led to administrative inefficiencies and even a level of confusion as to the division of 
responsibilities. AusIndustry is in the unenviable position of promoting the Incentive on the 
one hand and policing R&D claims on the other. This has given rise to inconsistent messaging 
and handling of R&D claims.  

In terms of compliance costs, the Issues Paper estimates the cost to be around $440 million, 
with $199 million going to R&D service providers – although this includes tax agent services 
which would largely exist regardless of whether a R&D service provider was engaged to 
assist with the R&D Registration application. We understand this estimate is based on 
statistically unrepresentative sample size and doesn’t split out costs associated with other 
tax agent services. Based on our experience, this figure is not representative on R&D advisory 
fees. Regardless, without access to the underlying data, it is difficult to properly consider how 
this cost might be reduced. Certainly a significant percentage of claimants believe it is more 
efficient to engage a consultant, so that they can focus on performing R&D.  

Every Government incentive, whether grants for the automotive or pharmaceutical sectors, 
or for Universities or CRCs, involves a compliance cost. If the cost of accessing such programs 
is an issue for Government more broadly, it is fundamentally inconsistent to isolate this as an 
issue for the Incentive. Notwithstanding this, there are some obvious issues, such as the 
feedstock rules, which significantly increase the compliance process. 

Without access to data on the cost of compliance or governance, it is difficult for us to 
comment further. Instead we recommend: 

• The Government properly assess (and release) data on the current efficiency landscape 
and devise a plan to improve it appropriately. 

Additionality  

Additionality refers to the ‘additional’ R&D that is 
stimulated by the Incentive rather than the R&D that a 
company might undertake without the Incentive.  

One way to promote additionality would be to reduce the 
refundable incentive to 40% and only allow access to an 
additional 5% refund for clearly additional R&D. 

The Issues Paper argues that the Incentive is not achieving the additionality hoped for. 
However there is evidence that the Incentive has increased business expenditure on R&D 
(BERD) as measured against GDP4 and the Paper doesn’t explain its conclusions to the 
contrary. 

In August 2015, at the 71st Annual Congress of the International Institute of Public Finance, 
Irem Guceri presented a paper entitled: “Effectiveness of fiscal incentives for R&D: a quasi-
experiment”5.  The study concluded that firms in the United Kingdom, increased their 

                                                            
4 See Appendix A for more detail. 
5 Effectiveness of fiscal incentives for R&D: a quasi-experiment, Irem Guceri, Li Liu, 71st Annual Congress of the 
International Institute of Public Finance 

Additionality is both 
complex in its own 
right and not the  
full picture. 



KPMG Response to Issues Paper 
March 2016 

Page 7 of 15 

qualifying R&D spending by about 42 percent, in response to the 17 percent reduction in the 
tax component of the user costs. 

Additionality is complex to measure – is it the 3rd R&D project that wouldn’t have gone ahead 
but for the Incentive (i.e. the first two would have gone ahead anyway) or is it the funds used 
for the 3rd R&D project that could not have gone ahead had the company not claimed the first 
two R&D projects under the Incentive? Ultimately, additionality is considered important as 
any increase in BERD relative to GDP is seen as an important indicator of future economic 
prosperity. With that in mind, additionality should be used as just one measure when 
assessing the effectiveness of the Incentive. 

Importantly, there are many important measures. For instance, a recent report by Australia’s 
Chief Economist confirms the value of the Incentive, both directly and through the spillover 
effect of R&D.6 See Appendix D for a snapshot of the impact of the Incentive on the Australian 
economy and the important role spillover plays.  

We therefore recommend that the Government release data on all relevant measures, 
including additionality, its targets for each and how the Incentive might be changed to achieve 
those targets. 

Ultimately, any proposed change should be assessed across a range of metrics – metrics that 
require data. The Issues Paper has based its findings on the recent CIE survey of R&D 
claimants, but has not released the results as part of its consultation. We urge the Review to 
release available data, not only in keeping with the Government’s commitment to open data 
under the NISA, but most critically, to enable proper debate of this important topic. 

                                                            
6 Office of the Chief Economist, 2015, Australian Industry Report, ISBN: 978-1-925092-60-8, Chapter 4. 
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Potential Changes 

Any change must be assessed for ease of implementation, cost to Government, benefit to 
industry, alignment with the NISA and best practice. Changes should not be considered lightly 
– the EU Commission Report and Australia’s own experience demonstrate that changes to 
R&D tax incentives should be minimised to maximise stability and firm confidence in the 
program. Nonetheless, this review provides an important opportunity to consider how the 
Incentive can be refined to better support policy objectives such as those outlined in the NISA. 

It should be noted that any reduction in the cost of the program to the Government, is likely 
to result in some reduction of R&D undertaken in Australia.  The ABS data indicates that 
changes to the Government R&D incentives has an impact on BERD across all industry 
sectors and sizes.  However, it may be possible to make changes which reduce the cost to 
Government yet minimize the negative impact on business expenditure and innovation.  

1. Who can claim the Incentive 

At present, almost any company can claim, regardless of size or industry. This has strong 
appeal to the private sector, but has led to a cost increase. However it should be noted that 
trusts, partnerships and other legal entities can’t generally claim.  

The Government should be wary of discriminating or alienating larger companies (>$20M) 
from accessing the Incentive, noting that there are many SMEs in that cohort. The R&D 
ecosystem is closely interconnected, large companies often engage smaller companies and 
research providers to assist with large R&D projects. This results in networks that contribute 
to commercialising ‘cutting-edge’ science and technology developments – referred to as the 
‘spillover’ effect. 

Indeed, the Issues Paper acknowledges the Incentive influences additional R&D activity and 
generates economic spillovers, but implies it could do more to encourage these key metrics. 
However without evidence to validate this contention, it is difficult to see what might be 
appropriately deduced. 

The Paper refers to the difficulty of gathering evidence of spillover in Australia, but does not 
reference the spillover study which was tabled in the Chief Economist's 2015 Australian 
Industry Report.  The Department of Industry collaborated with the ANU’s Crawford School 
of Public Policy to examine R&D tax concession program data to gain better insight into 
knowledge spillovers among Australian businesses.7  Discriminating against large companies 
can also have a harmful impact on Australian jobs, as they employ a large number of people, 
which in turn generates income for the Government through multiple taxation sources (i.e. 
employment taxes, GST, etc.). 

                                                            
7 Chief Economist, 2015, Channels of Knowledge Spillover: An Australian Perspective, Australian Industry 
Report.  Instead, the Paper refers to a 2007 report produced by the Productivity Commission. 

Potential changes to the Incentive can be broadly categorised into the following four areas: 

1. Who can claim (eligible R&D entities); 

2. What activities can be claimed (definition of core/support activities); 

3. What expenditure can be claimed (eligible R&D expenditure); and 

4. Benefit obtained (rate of offset, refundability, additionality). 
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2. What activities can be claimed (definition of core/support activities) 

Both core and support R&D activities can be claimed for the R&D incentive.  

This issue was dealt with extensively in the Cutler Review and legislative amendments arising 
therefrom. Any changes to the current definitions will create significant confusion for 
claimants and will result in years of uncertainty as both regulators and industry wait for new 
terms and provisions to find judicial interpretation. Definitional changes should be avoided, 
not only due to the ambiguity they engender, but they will signal a change away from 
international norms (e.g. Frascati and Oslo manuals, OECD guidance, etc.).  

3. What expenditure can be claimed (eligible R&D expenditure) 

Most expenditure on R&D can be claimed (through the R&D Tax Schedule in the ITR). The 
main exceptions are core technology, expenditure that forms (or will form) the cost base of a 
tangible Division 40 asset, expenditure not-at-risk, profit margins within groups, etc. There 
are also adjustment provisions for feedstock (where the product of the R&D is sold or used) 
and clawback (where government grants are spent on R&D). For the most part, changes to 
eligible expenditure will require new provisions which will in turn lead to uncertainty until 
those terms find proper interpretation.  

4. Benefit obtained (rate of offset, refundability, additionality) 

At present there are two levels of benefit; a 40% non-refundable tax offset for claimants with 
≥$20M aggregated turnover (AT), and a more generous 45% refundable tax offset for 
claimants with an AT below $20M. The benefit is capped at annual R&D expenditure of 
$100m. Given that this cap was only introduced last year, it is important that appropriate time 
be given to evaluate this measure. 

On that basis, we do not support any further reduction in this cap.  
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Conclusion 

Innovation is a critical success factor for Australia’s future economy. Innovation must be 
stimulated and supported at all levels, including by the private sector which tends to lag 
without incentives. Tax incentives for BERD remain the primary tool used by governments 
around the world – a necessary investment by Government in its future economic health.  

It is clear the Government wishes to refine the Incentive – achieving cost savings whilst still 
keeping an effective R&D tax incentive that supports high quality R&D in Australia, regardless 
of industry and ideally in collaboration with our research institutions. International best 
practice indicates that R&D tax incentives are a valuable tool, especially those targeted toward 
younger firms and those that provide cash to cash strapped innovators. Moreover, broad 
volume based incentives are better than industry specific ones and for all, stability is key.  

Without access to data, it is difficult to engage in constructive debate on this issue.  

We wholeheartedly oppose short term changes which involve new provisions, as there is a 
strong likelihood that these will dilute the effectiveness of the inventive.  

The global R&D tax incentive landscape is competitive and for Australia to compete, our own 
program should adhere to best practice and offer competitive advantages. 

 

 

International best practice indicates that R&D tax incentives are a 
valuable tool, especially those targeted toward younger firms and those 
that provide cash to cash strapped innovators. Moreover, broad volume 
based incentives are better than industry specific ones and for all, 
stability is key. 
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Appendix A 

The use of R&D tax incentives to achieve policy 
Innovation requires both the originating idea and the R&D needed to bring it to fruition. 
Governments have long supported R&D by research institutions, but historically left the 
private sector to fend for itself. Over the past few decades, that has changed with tax 
incentives and grants seen as important tools to stimulate and support Business Expenditure 
on R&D (BERD). The success or not of these tools is often measured by BERD as a 
percentage of Gross National Product (GDP). For instance, the Europe 2020 Strategy includes 
a BERD target of 3% of its GDP.8 We note that the cost to the Budget is increasing in yet 
R&D expenditure is relatively stable. This implies that the cost increase is in the refundable 
sector (i.e. SMEs), which is the sector that Government wishes most to encourage. If this is 
true, then the Incentive has succeeded in stimulating R&D by SMEs. 

R&D tax incentives encourage businesses (referred to hereafter as ‘firms’ in line with 
international literature) to invest in R&D that will benefit both the firm and the greater 
economy. This is done through a variety of allowances, credits, deductions and other forms 
of tax treatment designed to reduce the firm’s overall tax burden. R&D tax incentives are 
generally non-discriminatory and available to a broad range of firms and industries, with the 
2015 OECD Science, Technology and Industry Scoreboard showing the vast majority are 
based on corporate income taxes although there are a few that work on social contributions 
and/or wage taxes.9  

Depending on the policy objectives, tax incentives can be used to stimulate R&D by type, firm 
size, region, industry, etc. – making it a powerful tool for promoting BERD at a granular level. 
However their impact can vary depending on culture and other economic factors. For 
instance, a 2014 European Commission report10 found that R&D tax incentives don’t always 
stimulate BERD, but do generally have a greater impact on start-ups than larger or more 
established firms.11  

In 2010, the Dyson report12 looked at how the UK could address many of the same challenges 
we face today – culture, education, commercialisation, and financial support for innovation. 
The report found that of the various tax instruments available to government, a R&D tax 
incentive is one of the most effective as it helps those prepared to invest in R&D themselves 
and allows firms to identify potential commercial innovations rather than have that dictated to 
them by Government. The report concluded the UK R&D tax credit should be industry 
agnostic, but focus on high tech companies, small businesses and new start-ups.13  In March 
2015, a Government review of the UK R&D tax credit estimated that for every £1 of foregone 
tax, between £1.53 to £2.35 of BERD is stimulated.14  

                                                            
8 Europe 2020 targets 3% of EU’s GDP to be invested in R&D, available at < 
http://ec.europa.eu/europe2020/europe-2020-in-a-nutshell/targets/index_en.htm> (Europe 2020),  
9 OECD, 2015 OECD Science, Technology and Industry Scoreboard, available at <http://www.oecd.org/sti/rd-tax-
stats.htm> (2015 OECD Scoreboard). 
10 European Commission, A Study on R&D Tax Incentives: Final report, Taxation Paper No 52, 2014, written by a 
consortium led by CPB with CAPP, CASE, CEPII, ETLA, IFO, IFS and HIS, (EU Commission Report). 
11 The EU Commission Report.p.4. 
12 Dyson, J, 2010, Ingenious Britain: Making the UK the leading high tech exporter in Europe, March 2010 
(Dyson Report). 
13 Dyson Report, p.5. 
14 Fowkes et al, 2015, HM Revenue and Customs Evaluation of R&D Tax Credit, March 2015, p.4. 
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In 2012, the Canadian Government commissioned a review of the federal support given to 
R&D as studies found Canadian innovation lagged behind other countries. As a result of this 
review, the expert panel recommended that the Government mandate specific changes and 
initiatives to improve innovation and therefore sustain long economic growth in the country.15 
The recommendations contain similar themes seen throughout the EU Commission report 
and the OECD report. It recommended a simplified R&D program, better access to risk capital 
for innovative and growing firms, more public-private research collaborations and better public 
sector procurement.16 

In 2015, 28 out of 32 OECD countries were using R&D tax incentives to support business 
R&D. While just one of many factors, this has led to firms relocating to jurisdictions that offer 
the more generous and stable support for innovation – with the refundable component of 
Australia’s Incentive one of the most generous.17 Unfortunately despite this, Australia’s BERD 
as a percentage of GDP lags well behind what we might expect.18 At an international level, 
R&D tax incentives is a changing landscape that is still evolving as governments seek to 
develop attractive regimes at the most cost effective rate. In the last two years, a number of 
studies have been completed which have tried to assess best practice for R&D tax incentives. 

As with other countries, the Incentive is designed to promote BERD and specifically, to offset 
the cost of R&D that might not otherwise take place and which is likely to benefit the wider 
Australian economy.19 Arguably this object is not being met as effectively as it could be, 
although there is evidence that the Incentive has increased BERD (as measured against GDP). 
A recent report by Australia’s Chief Economist confirms the value of the Incentive, both 
directly and through the spillover effect of R&D.20 The following is a quick snapshot of the 
impact of the Australian Incentive. 

It should be noted that previous attempts to reduce the rate of the R&D tax offset (from 45% 
to 43.5% and 40% to 38.5% respectively) have proven unsuccessful.  

Use of R&D tax incentives in Australia 

Australia’s first R&D tax concession was introduced in 1986 with the objective of stimulating 
BERD. In 2012, the Concession was replaced with the Incentive. The object of the Incentive 
is to incentivise R&D activities that might not otherwise occur because of an uncertain return 
and where the knowledge gained would be likely to benefit the wider Australian economy.21  

As at 30 June 2015, more than 13,600 companies (some of which are part of a consolidated 
group for tax purposes) had registered to claim the Incentive for the 2013-14 income period 

                                                            
15 Jenkins T et.al. , 2011, Innovation Canada: A call to action, Review of Federal Support to Research and 
Development – Expert Panel Report, Ottawa, p. E-1. 
16 Ibid, p.4. 
17 In 2015, 28 OECD countries gave preferential tax treatment to business R&D expenditures. Korea, the 
Russian Federation and France provided the most combined support for business R&D as a percentage of GDP 
in 2013, while the United States, France and China provided the largest volumes of tax support. See 2015 OECD 
Scoreboard for more. 
18 See data and statistics underpinning the 2015 OECD Scorecard, available at < 
http://www.oecd.org/sti/RDTaxIncentives-Data-Statistics-Scoreboard.pdf> 
19 Section 355-5, Income Tax Assessment Act 1997 (ITAA97). 
20 Office of the Chief Economist, 2015, Australian Industry Report, ISBN: 978-1-925092-60-8, Chapter 4. 
21 Section 355-5, Income Tax Assessment Act 1997 (ITAA97) 
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with an estimated total spend of $18.4 billion. More than 3,300 were new claimants and 83 
percent accessed the 45 percent refundable tax offset.22  

The 2015 Australian Industry Report found that the R&D landscape in the Australian private 
sector is characterised by knowledge spilling over from firms that are in various types of 
relationship with one another.23 This is be categorised as: 

• Peers (Horizontal Spillover): this is the knowledge generated by firms in the same 
industry as the firm in question. 

• Suppliers (Vertical Forward Spillovers): this is the knowledge that originates 
from R&D and innovation carried out by suppliers 

• Clients (Vertical Backward Spillovers): backward knowledge in this context 
refers to the knowledge originating from client firms that moves in the opposite direction 
to the flow of goods or services 

Disrupting these R&D networks may have severe unintended consequences – both for small 
and large innovators. Large R&D projects require deep pools of capital – funds that smaller 
companies don’t have. Moreover, smaller firms connected to innovation clusters (networks) 
tend to outperform their peers.24 As such, these clusters and networks are very important to 
the surrounding economy that benefits from R&D investment.  

Unfortunately the beneficial effects of a tax incentive greatly reduce when modified 
frequently. In 1996, cuts to Australia’s previous R&D Tax Concession reduced BERD for the 
next 5 years with a drop of over 9% in the BERD to GDP ratio from 1996 to 2000 (it took 
another 7 years for BERD to recover to the 1996 levels). 

From 2003 to 2009, the BERD steadily increased to a high of 1.34% in 2009. When further 
changes were announced towards the end of 2009, the rate again dropped (1.34% down to 
1.24%). It is likely that the introduction of the $100 million cap (and the defeated proposed 
reduction to the tax offset rate) have had a similar flow on negative impact on the most recent 
BERD to GDP figures (BERD to GDP ratio decreased from 1.23% in 2012 to 1.19% in 2014). 

                                                            
22 Department of Industry and Science’s R&D Tax Incentive News, August 2015 Information Bulletin.  Available 
from <http://www.business.gov.au/grants-and-assistance/innovation-rd/RD-TaxIncentive/Program-
Information/August2015/Pages/Registration-statistics.aspx> 
23 Office of the Chief Economist, 2015, Australian Industry Report, ISBN: 978-1-925092-60-8, p.157. 
24 KPMG, 2015, China Looking Ahead (5th ed), International Tax Review, p54. 
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Appendix B 

Factual Inaccuracies 
Some of the research in the Issues Paper is incorrect; some examples are listed below: 

• It states that most countries have a one agency administration model, but many have 
multiple agencies including countries like Norway that has three agencies.  

• It says that Sweden don’t have a R&D program when in fact they do. Sweden 
introduced a program in 2014; it’s a tax incentive for reduced social security 
contributions for R&D employees that are engaged in commercially performed R&D. It 
was intended to stimulate investment in R&D activities.  

• The application process in Norway involves pre-approval of project a firm intends to 
claim, not pre-registration. The Research Council of Norway evaluates the project plan 
with special emphasis on its R&D content.  Each project must have a clear objective and 
a defined scope. All SkatteFUNN projects are approved per calendar year, which means 
that a company may claim tax credit for approved project costs for the whole calendar 
year, even if the application was approved after initiation of the project. 

• It must be noted that the introduction of the Norwegian R&D policy involved a public 
consultation and it has been evaluated consistently over time to measure its 
effectiveness, unlike the Australian program.   

• The Issue Paper states the US definition of R&D is more prescriptive and clearer in 
delineating eligible activities. However a March 2015 US Congress paper noted that the 
definition is incomplete and ambiguous which leads to difficulty in claiming the credit,  

“Critics argue that the statutory definition in IRC Section 41(d) 
and IRS regulations implementing it are vague and incomplete.  

In their view, this lack of clarity and finality, coupled with the 
complexity of the credit, the difficulty of documenting claims for 
the credit in a manner that passes muster with the IRS, and a 
lack of useful guidance from the IRS and courts, paves the way 
for protracted and costly disputes between taxpayers and the 
IRS over the validity of claims for the credit.  

These disputes can dampen the stimulative effect of the credit 
in two ways. IRS audits of claims for the credit can lead to firms 
receiving smaller credits than they thought they were entitled to.  

In addition, the prospect of having a claim audited and engaging 
in a lengthy dispute with the IRS over its legitimacy can deter 
some firms that invest in qualified research from claiming the 
credit”..25 

                                                            
25 Gary Guenther, “Research Tax Credit: Current Law and Policy Issues for the 114th Congress”, Congressional 
Research Service, 13 March 2015, p. 25.   
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Appendix C 

Matters Not Addressed in the Issue Paper 
Some issues which we believe are not addressed by the Issues Paper: 

Abuse of the program 

• Abuse by unregulated advisors who are pushing the boundaries of eligibility, 
Government should consider options to regulate this e.g. accreditation rules.  

• Abuse by taxpayers and advisors who are setting up structures to claim the 45% offset 
with no intention of ever paying tax on income from cross-charges.  

Issues with dual agency administration 

• Issues with dual agency administration and the quality and commerciality of the 
regulation process. Neither the ATO nor AusIndustry take a commercial approach to 
evaluating eligibility of a firm's R&D, equal emphasis is placed on all projects despite the 
size of their associated costs. 

• The Paper states the administration of the R&D Tax Incentive involves a separation of 
administration functions between Innovation Australia (AusIndustry) and the Australian 
Taxation Office (ATO). However practical experience tells a very different story, given 
the increasing tendency for both agencies to overstep the bounds to which their roles 
are defined. This is highlighted in the recent AAT case JLSP v Innovation Australia [2016] 
AATA 23 (JLSP) which ruled in favour of the taxpayer. The AAT noted [at 55] that 
Innovation Australia is confined to the definitional provisions of Division 355 – it may 
make findings about an activity, not whether tax offsets are available or not. 

• AusIndustry staff do not have relevant technical backgrounds and it is often very difficult 
for them to understand the R&D activities which they are evaluating. This leads to 
frustration within the industry and an inordinate amount of wasted time for the agency 
and taxpayer.  

Existing complexity in the legislation 

• Reduce the complexity of the program which increases administration and compliance 
costs, e.g. feedstock, trusts, etc.  

 


